Editor's note: Reconsideration denied by Oder dated March 23, 1998

G DONALD MASSEY
| BLA 95-191 Deci ded January 23, 1998

Appeal froma decision of the Oegon Sate fice, Bureau of Land
Managenent, rejecting an adverse clai mof ownership of Federal lands. CRVC
34459 t hrough CGRVC 34468.

Afirned.

1. Admnistrative Procedure: Hearings--Qonstitutional Law
Due Process--Rules of Practice: Appeals: Hfect of--
Rul es of Practice: Hearings

Due process does not require notice and a prior right
to be heard in all cases in which there is an all eged
i npai rnent of property rights so long as the personis
given notice and an opportunity to be heard before the
al | eged i npai rnent becones final. Appeal to the Board
of Land Appeal s satisfies the due process requirenents.

2. Mning dains: Patent

Rejection of a mneral patent application does not
invalidate the mning clains. It nerely places the
applicant in the sane position he would be in had he
not attenpted to apply for a patent.

APPEARANCES G Donal d Massey, Cave Junction, Qegon, pro se.
(PN ON BY ADM N STRATI VE JUDGE MULLEN

This is an appeal froma Novenber 24, 1994, Decision issued by the
Qegon Sate dfice, Bureau of Land Managenent (BLM, denying G Donal d
Massey' s clai mof adverse ownership of Federal |ands admnistered by BLM
The Deci sion was pronpted by a docunent entitled "Affidavit of Possession”
filed by Massey on February 14, 1994, stating that Massey had hel d actual,
open, notorious, hostile, exclusive, and uninterrupted possession of |ands
described by himas US Mneral Survey No. 696, for a period exceedi ng 10
years and was therefore entitled to a patent to those |ands.

In 1980 Massey |l ocated mning clains insecs. 26 and 35, T. 40 S, R
8W, andsec. 2, T. 41S, R 8 W, Wllanette Meridian, Oegon. Location
notices for the clains were filed wth BLM and the cl ai ns were assi gned
serial nunbers CRVC 34459 through CRVC 34468. Onh Septenber 24, 1980,
Massey filed a docunent styled as "Notice of Merification of Mning
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dains.” Inthis docunent Massey stated that the notice was "for the

pur pose of establishing noti ce of the discovery of valuable mnerals * * *"
and that the notice was "given to the proper authorities that these | ands *
* * are renoved fromthe publlc donai n pursuant to the GENERAL M N NG LAVG
of the UN TED STA *ruy

h Gctober 9, 1990, BLMresponded, seeking clarification regarding the
intent of Massey's Septenber 24 Notice, advising Massey that the clains
renai ned subject to the rights of the Lhited Sates to nanage the surface
resources, and inquiring as to the identity of certain of the clains,
because the serial nunbers did not correspond with the listed clai ns.

Oh May 3, 1993, Massey wote to BLMstating that in July 1980, he had
submtted an affidavit for recordation verifying the discovery of a
val uabl e deposit of mineral on the public domain with intent to validate
his mning title, stating that

[s]ince the US Departnent of the Interior has not chal | enged
[his] affidavit claimng title to said mning clains, [he] then
presung[s] that said mning titles are valid clains and that such
instrunent validating [his] mnerals discovery on public donain
is recorded as a claimagainst the title of the Lhited Sates.

h June 1, 1993, BLMresponded to Massey's My 2 letter, stating that
mning claimrecordation is required to conply wth the Federal Land Policy
and Managenent Act of Crtober 21, 1976, that recordation is not for the
purpose of establishing title against the Lhited Sates and that Missey's
affidavit did not establish the validity of his clains.

O February 14, 1994, Massey submtted the "Affidavit of Possession”
whi ch triggered the Novenber 24, 1994, Decision now on appeal. Follow ng
his appeal Massey filed a Satenent of Reasons and several suppl enents to
his Satenent of Reasons. Mssey al l eges that the BLM Deci si on has
deprived himof his property rights wthout due process. He states that he
had submtted the "Affidavit of Possession” as a legal right of occupancy,
that he did not apply for land held under color of title, (43 US C § 1068
(1994)), or institute adverse use of public |ands other than under the 1872
Mning Law and that BLMs Decision deprives himof the right to apply for a
patent under that |aw

[1] Massey argues that the action has deprived himof property rights
w thout due process of law Due process does not require notice and a
right toa prior hearing in all cases in which there is an al |l eged
i npai rnent of property rights, so long as the person is given notice and an
opportunity to be heard before the all eged i npai rnent becones final .

1/ nh June 4, 1994, Massey agai n submitted a docunent purporting to
establ i sh the discovery of valuable nminerals and to renove the | ands
subject to the clains fromthe public domain pursuant to the Mning Law of
1872. The Mning Act of May 10, 1872, as anended, 30 US C 8§ 21-54
(1994), is custonarily referred to as the 1872 Mning Law Mning Law of
1872, or general nining | aw
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Appeal to the Board of Land Appeal s satisfies that requirenent. Afred G
Hoyle v. Babbitt, F. 3d (10th dr. 1997); Santa Fe Pacific Railroad
G., 90 IBLA 200 220 (1986); Robert J. King, 72 IBLA 75, 78 (1983). Lue

process nandates the opportunity to be heard, and Massey has been gi ven
that opportunity.

[2] Uhder the 1872 Mning Law a patent nmay be obtai ned by, inter
alia, filing an application in the proper |and office. The rel evant part
of 30 US C § 29 (1994), as anended, reads:

A patent for any land clained and | ocated for val uabl e deposits
nay be obtained in the follow ng nanner: Any person,

associ ation, or corporation authorized to locate a claim* * *
nay file in the proper land office an application for a patent,
under oath, show ng such conpliance, together wth a plat and
field notes of the claimor clains in coomon nade by or under the
direction of the Orector of the Bureau of Land Managenent,

show ng accurately the boundaries of the claimor clains * * *,

The process of applying for and neeting the requirenents for a mneral
patent are best described as |engthy and conplicated. 2/

Massey filed a docunent he believed to be sufficient to permt himto
obtain a mneral patent. In doing so, he followed his interpretation of
the language in 43 CF. R § 3862.3-1. Wen he drafted t he docunent
entitled "Affidavit of Possession,” he believed that it qualified as a
patent application. It did not. For exanple, it appears that he attenpted
to conformhis clains to Mneral Survey No. 596 to satisfy the requirenent
that the clains nust be surveyed. However, Mneral Survey No. 596 was
conducted in 1902, and it was not a survey of his clains, but was a survey
of nowinvalid clains which had been abandoned prior to patent. That
survey cannot be used as the survey of Massey's clains. A new mneral
survey by a qualified mneral surveyor is required.

Wien attenpting to understand the intended purpose of the "Affidavit
of Possession,” BLMconcl uded that Massey was attenpting to clai mownership
of Federal |ands pursuant to the doctrine cormonly known as adverse
possessi on. However, in his Satenment of Reasons, Massey has nade it clear
t hat
it was not his intent to either clai madverse possession or proceed under
the Glor of Title Act, as anended, 43 US C § 1068 (1994). W& fully
accept this as true. However the "Affidavit of Possession” does not neet
the requirenents of 30 US C 8§ 29 (1994) and cannot be considered to be a
pat ent appl i cati on.

A further inpedi nent now exists to Missey's attenpt to obtai n patent
to his mning clains. S nce 1994, there has been a Gongressional |y i nposed

2/ This procedure is well outlined in section H3860-1 of the BLM Manual .

I'n practice, the preparation of the technical and | egal docunents contai ned
in a nineral pat ent application require professional engineering and | egal
assi st ance.
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norat ori umon acceptance of mneral patent applications. The |atest
extension of that noratoriumcan be found at section 314 of the Depart nent
of the Interior and Rel ated Agencies Appropriations Act of 1998, Pub. L.
No. 105-83, 111 Sat. 1543 (1997). That section provides, in pertinent
part :

Sec. 314.(a) Limtation of Funds. None of the funds
appropriated or otherw se nade avail abl e pursuant to this Act
shal | be obligated or expended to accept or process applications
for a patent for any mning or mll site claimlocated under the
general mining | ans.

(b) Exceptions.--The provisions of subsection (a) shall not
apply if the Secretary of the Interior determnes that, for the
claimconcerned: (1) a patent application was filed wth the
Secretary on or before Septenber 30, 1994 * * *,

Massey did not file a valid patent application prior to Cctober 1,
1994, and, as a result of the noratoriumon accepting or processing patent
appl i cations inposed by Gongress, the Departnent is not able to accept a
proper patent application filed by Massey at this tinme. Mssey has
expressed concern that the rejection of his "Affidavit of Possession"
jeopardi zes the validity of his unpatented mning clains. It is clear,
however, that a rejection of a patent application does not invalidate the
mning clains. It nerely places the clainant in the sane position he woul d
be in had he not attenpted to file for patent. Beals v. Ghne, 62 P. 948
(@l 0. 1900).

Inits Decision, the Departnent correctly stated that Massey gai ned
not hi ng by adverse possession and that it could not accept a patent
application if Massey were to file one. Ve find nothing incorrect in that
Deci si on.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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